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HE rules regulating the use of city 
streets through which street cars pass 
have not yet been positively defined, but 
Judge Rumsey, in the Appellate Division of 
the New York Supreme Court, First Depart- 
ment, in Lawson, Adm’r, v. The Metropol- 
itan Street Railway Co., made a very clear 
and careful statement, which cannot fail to 
have an important effect in settling definitely 
the points at issue. Judge Rumsey addressed 
himself to answering the query, What are the 
rights of street cars as against persons who, 
in the pursuit of their business, have occa- 
sion to cross the track of the car at a place 
other than the regular crossing of the street ? 
The court said in part: 


It must be admitted that the rights of cars in 
their tracks upon the street are superior to the 
rights of anybody going along the street or cross- 
ing it elsewhere than at a crossing, but this does 
not mean that they have the sole or exclusive 
right to the use of that portion of the street upon 
which their tracks are laid. The extent of the 
paramount right, as it is called, is to be ascer- 
tained by considering why it exists. A street car 
company has acquired from the State the right to 
lay its tracks in the street and to run cars up and 
down upon those tracks. It necessarily follows 
from that right, and manner of construction of the 
car, that it can only move upon the tracks and in 
a line parallel with them; it is unable’to turn out. 
It is necessary, too, for the convenience of the 
public who use the street cars, that their passage 
up and down on the tracks should not be unduly 
delayed. For the purpose of enabling them to 
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move at a proper rate of speed, and without any 
unnecessary obstruction, and because they are un- 
able to turn out to avoid vehicles, but must run 
in the track laid for them, it has been held very 
properly that within that track they have rights 
superior to every other vehicle which has occasion 
to use the street. But superior rights do not mean 
exclusive rights. (Fleckenstein v. D. D., E. B. R. 
Co., 105 N. Y. 655.) The streets are yet intended 
for every citizen who has occasion to use them. 
He may come upon foot or in vehicles, up and 
down the street, as his pleasure or his business 
requires, and he may cross the street backward and 
forward in his vehicle so far as his convenience or 
business inclines him to do so. In doing so he 
must not needlessly or recklessly or wilfully ob- 
struct the street cars in their route, and he must 
use reasonable care to keep out of their way. 
But he is not called upon to avoid the use of the 
street or to delay crossing it because a street car 
happens to be in sight coming towards him. If 
that were so, no person could ever cross any of 
the main streets of this city upon which street 
cars are run. He must endeavor in crossing the 
street so to regulate his act as that he shall use 
the care of a reasonably prudent man to keep out 
of the way of the cars, and not unduly delay them 
in their passage. If he does that he does all that 
the law requires of him, and he is not guilty of 
contributory negligence in case a collision occurs, 
if the jury find that he used reasonable care to 
perform his duty in that regard. It would be ab- 
solutely impossible to lay down any hard-and-fast 
rule of law as to the duty of a person crossing a 
street car track in his efforts to avoid a collision 
with an approaching car. In almost every case the, 
question of contributory negligence is one to be 
judged by the jury in view of the requirement of 
reasonable prudence on the part of the person 
crossing. But the duty of the driver of the street 
car is also to be taken into consideration. While 
he has a superior right because he cannot turn out, 
and because it is not lawful to obstruct his passage 
unnecessarily, yet in view of the fact that it is 
necessary for people to ‘cross the street with 
trucks and with carriages, in the performance of 
their business, it is not permitted to the driver of 
a street car to go down the street at an improper 
rate of speed or without paying any attention to 
vehicles that happen to be in his way. He is 
bound also to use reasonable care so to regulate 
the passage of his car as not unnecessarily to col- 
lide with those persons who have occasion to use 
the street in front of him. 


Among the acts passed by the legislature 
of New York, recently adjourned, one which 
amends the divorce law with reference to the 
rights of co-respondents is worthy of men- 
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tion. By the provisions of this statute a co- 
respondent may be represented by counsel, 
and if none of the allegations made against 
him are established by proof, he may recover 
from the person naming him as co-respond- 
ent the costs represented by the trial fee and 
disbursements. This is a very proper pro- 
vision of law, the enactment of which has 
been too long delayed, and the result will 
undoubtedly be that hereafter complainants 
will exercise extreme caution in naming co- 
respondents in divorce suits. It might have 
been well to have gone a step further, as they 
have done in England, and give the co-re- 
spondent whose entire innocence of the 
charges made against him has been conclu- 
sively established the right to bring suit for 
damages against the plaintiff when the latter 
fails to prove the charges made. But the 
provision for costs and counsel fees will have 
a salutary effect, and further amendment can 
be made, if deemed advisable, in the direction 
indicated. Undoubtedly the legislature was 
induced to make the changes in the law 
already referred to by recent events in the 
courts. That of Miss Georgia Cayvan was 
a particularly aggravated one. While her 
entire innocence of the charges made was 
clearly shown, and her reputation fully vin- 
dicated, under the law as it was she was with- 
out means of redress either to recover any 
portion of the moneys expended by her in 
vindicating herself or of punishing those who 
had defamed her so wantonly. 


A correspondent of the New York Times, 
writing to the editor vi that paper, recently, 
makes the point in legal etiquette tha: * John 
Smith, Lawyer,” on letter-heads, ete., is far 
simpler, and therefore sweeter, than “ John 
Smith, Attorney and Counsellor at Law.” 
The correspondent says: 


John Smith, lawyer, realizing to the utmost the 
ethics of his profession, and that he is supposed 
to be the watch dog over the delicate affairs of 
others, does not blurt out to the world, in big type 
and much space, his name, titles, and offices i 
extenso, in the return request on his letter en- 
velope, like a tradesman. The contents of that 
envelope may often be of such a nature as to 
render it highly desirable that others than the 
addressee should learn as little as possible as to 





where it came from, while, at the same time, the 
return request is a necessity in case of possible 
miscarriage. So John Smith, lawyer, studies and 
takes pains to make his return request as incon- 
spicuous and modest as possible. If his offices 
should happen to be in room 5,001, Equitable 
Building, there will be but one short line of small. 
light-faced type, reading “ From 120 B’way, 5,001 
Manh., N. Y. C.” If printed on a stamped en- 
velope the ink may be of the color of the stamp, 
to identify the return request with the machinery 
of mailing and to differentiate it from the address. 

John Smith, lawyer, intuitively dislikes to be 
addressed or to address his brethren in written 
communications as ‘“ Esq.” He realizes that he 
is a member of an ancient and dignified profession. 
and also that even his coachman (if he is lucky 
enough to have one) jis an “ Esq.,” by a cor- 
rupted usage which cannot be eradicated; and, 
without any personal vanity on his part, he feels 
that it is due to his profession that its members 
should be addressed in written communications by 
a title which is expressive, short and convenient, 
and at the same time may not be appropriated by 
laymen. So he prefers to be addressed as “ Clr. 
John Smith,” and addresses his brethren as, for 
instance, “ Clrs, Joseph and Joseph, Galveston, 
Texas.’ 


, 


We quite agree with this correspondent in 
what he says about the use of “ Esq.,” an 
abbreviation of “ Esquire,” a title applied by 
courtesy to officers of almost every descrip- 
tion, to members of the bar and others, in- 
discriminately. No one is entitled to it by 
law, and therefore it confers no distinction in 
law. In England, where it probably orig- 
inated, it is a title next above that of a gen- 
tleman, and below that of a knight; but in 
this country its use is without reason or 
sense, and it ought to be relegated to the 
past age in which it originated. But “ Clr,” 
meaning “ Counsellor,” will hardly do. It is 
so clumsy and inexpressive an abbreviation 
that we don’t believe it will ever come into 
general use. “ Attorney and Counselior at 
Law,” while lacking, to be sure, ihe merit of 
brevity, has a certain dignity which the term 
“lawyer ” does not possess, and the use of 
the former is likely to continue until a better 
des'enction is found. 

The other day, in the criminal part of the 
United States Circuit Court in Brooklyn, 
Judge Thomas took occasion to administer 
a public rebuke to the attorney for the de- 





THE ALBANY LAW JOURNAL. 


461 





—S— 








fendant in a case just concluded, who had 
seen fit to publicly thank the jury for acquit- 
ting his client. The rebuke was timely and 
deserved. Few spectacles in a court-room 
are more revolting to the lawyer of refined 
taste than this sycophantic and fulsome flat- 
tery of a jury merely for having done its 
sworn duty. As the New York Mail and 
Express aptly remarks: 


Such thanks as are properly due a jury come at 
the close of a trial from the bench. They are not, 
however, dependent upon either conviction or 
acquittal; they are extended merely for intelligent 
and conscientious performance of a duty wniver- 
sally regarded as onerous. The verdict is sup- 
posed to be based upon the evidence adduced. Ii 
this evidence points to innocence, acquittal _be- 
comes the right of the accused, and he is under ne 
obligation whatever to the twelve men who fin’! 
only as they must find under their oath. 

If the practice of delivering a speech of thanks 
could be successfully defended, then by analogy 
there would rest as well with defendant’s counse! 
the right to publicly berate the jury in the event 
of conviction. Yet no one, we venture to assert. 
would dare defend the latter proposition in open 
court — unless he was anxious to be committed 
for contempt. No courtesy is extended by a 
jury to a prisoner in an acquittal. and none is due 
from the prisoner or his counsel to the jury. A 
mutual admiration society is out of place in a 
court of justice. 


Judge Thomas is entitled to the thanks of 
the public as well as of the profession for 
having thus publicly condemned a wholly 
reprehensible practice which many judges 
have too long tolerated. 


The New York Supreme Court, Appellate | 
Division, First Department, decided, on Mav 
5, TRq9, in Rhall v. Board of Education. that 
a board of education is not liable for the tres- 


The 
action was for injuries for a personal tres- 
pass, in which it was alleged the agent of the 
defendant was acting within the scone of his 
authoritv, and that the injuries were solelv 
caused bv the carelessness, neglirence and 
wroneful act of the defendant or its aeent. 
the plaintiff not contributing thereto hv aev 
necligence on his part. Counsel in onenine 
stated that the plaintiff. a truant hov 
permanently injured by a truant officer, who 
seized him in a most violent and culpable 


pass or negligence of a truant officer. 


wac 





manner. The statute (ch. 671, LL. 1894, as 
amended by ch. 606, LL. 1896) under which 


Lock, the truant officer, was appointed, is 
known as the Compulsory Education Law, 


and provides for the school attendance of all 
children between eight and sixteen. The act 
declares that the local school authorities shall 
appoint and may remove at pleasure one or 
more attendance officers, fix their compen- 
sation and make rules and regulations pre- 
scribing their duties, and that the school 
superintendent shall supervise the enforce- 
ment of the act within his district. The 
officer had the power to arrest the truant at 
any place away from his home. The court 
(McLaughlin, J.) held that the rule of 
respondeat superior applies only when the 
employer has the power to select his servants. 
to discharge them if not competent or skill- 
ful, or well-behaved ; to prescribe their duties 
and to direct and control them while in his 
employ. (62 N. Y. 163.) The defendant did 
not appoint Lock voluntarily, but in obedi- 
ence to the command of the State as ex- 
pressed in the statute, and his duties were 
fixed by the statute and not by the defendant. 
The duties performed bv him were solelv for 
the State, in which the defendant had no 
private interest, and from which it derived 
no special benefit. It is well settled that an 
officer appointed by a municipal corporation 
in obedience to a statute to perform a public 
service, in which the municipality has no 
private interest, cannot be regarded as its 
officer, for whose negligence or want of still 
it can be held liable. (62 N. Y. 165: 85 id. 
117: 147 id. 49: 122 Mass. 244: 32 Apn. Div. 


188.) The case in 22 App. Div. 88, is directly 


in point. and gives an exhaustive review of 
the authorities. 


Hotes of Cases. 


Libel — False Statements — Pavment of Debts. 
—In the case of McDermott v. Union Credit Co.. 
decided in the Supreme Court of Minnesota 
(April, 1800, 78 N. W. R. 067). it was held that a 
false and malicious publication, in writing or 
print. to the effect that a person is not prompt. 
but habitually slow, in the payment of his per- 
sonal bills. is actionable per se, although published 
of him as an individual, and not in relation to his 
business or profession. The court said in part: 
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This is an action for libel. Plaintiff alleges that 
he is an attorney at law, and as such engaged in 
the practice of his profession, and the complaint 
was evidently framed upon the theory that the 
alleged defamatory publication affected him in his 
profession or occupation as a lawyer. It appears 
from the complaint that the defendant was a com- 
mercial agency engaged in publishing and circu- 
lating among its subscribers, who are retail 
merchants, a book which purports to be “a com- 
pilation of the actual experiences of business men 
in St. Paul respecting the worthiness of indi- 
viduals to credit, based solely on the manner in 
which they pay their bills.” The book contained 
about 35,000 names. It contained a key to the 
letters used to indicate the report or rating of each 
individual as to the payment of his bills. This 
key is as follows: “ B, prompt weekly; C, prompt 
monthly; D, pays on demand; E, slow; F, pays 
when pushed; G, promises not kept; H, refused 
payment; I, note protested; K, left for collection; 
L, judgment taken; N, unrecommended credit; O, 
disputed bills.” The alleged libel consisted of 
defendant, in this book, reporting or rating the 
plaintiff ‘“ E,” which, according to the key, meant 
that he was slow in payment of his bills. No ex- 
trinsic facts were alleged to enlarge the meaning 
of the words. This was attempted by innuendo; 
but it is a familiar rule of the law of libel and 
slander that the sense of words cannot be enlarged 
by mere innuendo. Neither were any facts alleged 
tending to show special damages. The publication 
is alleged to have been made falsely and mali- 
ciously, but there is no allegation that the words 
were published of and concerning the plaintiff in 
his profession as an attorney. And when it is 
considered that the “ key,” taken as a whole, im- 
pliedly negatives any charge that the plaintiff is 
either dishonest or insolvent, there is nothing in 
the publication that would necessarily or directly 
affect him in relation to his profession as a lawyer. 
As a publication addressed to retail dealers, it pre 
sumably, if not necessarily, referred to his habit 
in the matter of paying his personal bills. The 
head and front of the publication is that plaintiff 
is slow in the payment of his bills, but not to the 
extent that his promises are not kept, or that it is 
necessary to place a claim in the hands of a col- 


lector, or to put it into judgment, in order to | 


secure payment, or that he ever disputes his bills. 


An attorney, like any other man, may for various | 
reasons be slow, to the extent of not paying his | 


personal bills promptly, weekly or monthly, or on 


demand, and yet be not only honest and solvent, | 
but also entirely prompt in the performance of his | 


professional duties, and in accounting for and 
paying over all property or money of his clients 
which may come into his hands. It is possible 


that anything published in disparagement, how- 


dentally affect him somewhat in his business or 





profession; but it does not necessarily follow that 
the words are actionable per se, as published of and 
concerning him in relation to his profession o1 
business. Any such rule would open the doo: 
for a flood of vexatious litigation. To be action 
able on that ground alone, the publication mus 
be such as would naturally and directly affect him 
prejudicially in his profession or business. Hence 
our opinion is that if the publication in this case 
is, per se, actionable under the allegations of the 
complaint, it must be actionable 
per se when published of a person as an individual, 
without reference to his particular profession or 
business. It is familiar law that printed or writ- 
ten words may be actionable, which, if merely 
spoken, would not be actionable. And, generally 
stated, the law of libel is that any written or 
printed words are actionable which tend to blacken 
the memory of one who is dead, or to injure the 
reputation of one who is alive, and thereby expose 
him to public hatred, contempt or ridicule, de- 
grade him in society, lessen him in public esteem, 
or lower him in the confidence of the community, 
even although the words do not impute to him 
criminality or immorality. It 


because it is 


is sometimes diffi 
cult to determine upon which side of the line a 
publication falls. It is impossible, as well as im 
politic, to lay down any more definite rule than the 
general statement of the law already given, and 
then make a common-sense application of it to 
the facts of each case as it arises. On the one 
hand, it will not do to hold that everything pub 
lished in disparagement of a person is actionable, 
or to adopt Bentham’s sarcastic definition of libel 
as “anything of which any one thinks proper to 
complain.” But, on the other hand, everything 
falsely and maliciously published of another, which 
necessarily or naturally tends to injure his stand- 
ing and good name in the community, or lower 
him in the confidence and respect of his neighbors 
ought to be held actionable. The case 
one, and the question not free from doubt; but, 
applying this test,-we think that, in this age and 
country, a charge that a man is not prompt, but 


is a border 


habitually slow, in the payment of his personal 
bills — especially those contracted with his grocer, 
butcher and other retail dealers, for his personal 
or family expenses — would naturally and almost 
inevitably injure his standing in the community, 


| and lower him in the esteem and respect of his 


We, therefore, hold that the words 
complained of were actionable per se, although 
published of the plaintiff as an individual, and not 
in relation to his business as an attorney. 


neighbors. 


Warehousemen — Loss of Goods — Negligence 
—In Kaiser v. Latimer, decided in the N. Y. 
Supreme Court, Appellate Division, Second De- 


| partment (May, 1899, 57 N. Y. Supp. 833), it was 
ever slight, of a person as an individual, may inci- | 


held that negligence of a warehouseman will be 
presumed where goods were destroyed by the col- 
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lapse, from no external violence, of the building 
in which he stored them. 

The court said: This action was brought against 
the defendant, a warehouseman, for the loss or 
destruction of certain goods stored with him by 
the plaintiff. On a previous appeal (9 App. Div. 
36, 41 N. Y. Supp. 94) we reversed a judgment 
obtained by the plaintiff, on the ground that the 
trial court erred in refusing to charge that the 
burden was on the plaintiff to prove that the 
goods were lost through the defendant’s neglect. 
On the second trial, at the conclusion of the plain- 
From 
the judgment entered on that ruling this appeal 
is taken. 

We will assume, for the purposes of the dis- 


tiff’s evidence, the complaint was dismissed. 


cussion and in accordance with the respondent's | 
claim, that the only evidence of negligence on the | 
part of the defendant was the happening of the | 


accident by which the plaintiff's goods were de- 
stroyed. 
raised a 


the accident 


which 


the character of 
presumption of 


whether 
negligence 
submission of the question to the jury. 
vious decision did not decide this question. 
only point passed upon was, On which party did 
the burden of proof rest when the case finally 
The fact that we held that that 
burden rested on the plaintiff did not dispose of the 


went to the jury? 


question whether, on the facts, there was a pre- 
sumption of the defendant’s negligence, for a pre- 
sumption does not change the burden of proof 
(Whitlatch v. Casualty Co., 149 N. Y. 45, 43 N. E. 
405; Jones v. R’y Co., 18 App. Div. 267, 46 N. Y. 
Supp. 321). So far as the opinion deals with the 
point now before us, it favors the appellant’s claim, 
for Judge Brown then said: ‘“ We are of the opin 
ion that the question of the defendant’s negligence 
was, upon the testimony, one of fact, and that the 
case was in all respects one for the jury.”” We 
concede that, when the bailee has accounted for 
his failure to return the property, 
showing that it was lost or destroyed through 
accident or crime, it is necessary for the bailor to 
prove negligence on the part of the bailee (Claflin 
v. Meyer, 75 N. Y. 260). But, as such negligence 
may be proved by the circumstances attending the 
accident, or the loss of the goods, so it may also 
be proved by the mere accident itself, if the acci- 
dent is of such a character as to raise a presump- 
tion of negligence. In that case the rule res ipsa 
loquitur would apply (Russell Mfg. Co. v. New 
Haven Steamboat Co., 50 N. Y. 121; Wintring- 
ham v. Hayes, 144 N. Y. 1, 38 N. E. 999). The 
principle is often broadly asserted that the bailee 
is not responsible for loss by fire, burglary or 
theft. Yet in the Russell Mfg. Co. case (supra), 
it was held that the character of the fire which 
destroyed the property, the subject of that suit, 
afforded prima facie proof of negligence. The 
accident which caused the loss here is of a different 


bailor’s by 





The question then presented to us is |} 


required the | 
Our pre- | 
The | 





character from that of fires or theits by burglary. 
Fires are very numerous, especially in cities. So 
great is their danger and the frequency oi their 
occurrence that in this city a fire department is 
maintained at the expense of millions a_ year. 
Though at times occasioned by negligence, it is 
in very many cases impossible to discover their 
origin, and when it appears 
that the fires were not occasioned by iault or neg- 
ligence on the part of any one. It is almost 
equally difficult to guard against thefts and bur- 
glaries. But the collapse or fall of a building, 
irom no external violence, nor earthquake or sim- 
ilar cause, is almost invariably the result of negli- 
gence, either in the construction of the building 


oiten, discovered, 


or in overloading it. It is so exceptional an oc- 
currence that it is difficult to imagine a case to 
which the rule res ipsa loquitur would more forcibly 
apply. Mullen v. St. John (57 N. Y. 567), the 
leading authority in this State on the proposition 
that the nature of the accident may raise a pre- 
sumption of negligence, was a case in all respects 
similar to the present one; the only difference 
being that in that case the collapse of a building 
killed a passer-by on the highway. The author- 
ities cited by the learned counsel for the respond- 
ent are not in point. Jaffe v. Harteau (56 N. Y. 
398) was a case between landlord and tenant, and 
it was held that the former was not liable to the 
latter for the defective condition of a boiler on 
the premises leased, unless he was guilty of fraud. 
Draper v. Canal Co. (118 N. Y. 118, 23 N. E. 131) 
fire, destroying the 
goods of the bailor, and no proof was given 
tending to show that the fire was occasioned by 
the defendant’s fault. In Cosulich v. Oil Co. (122 
N. Y. 118, 25 N. E. 259) there was no contractual 
relation between the parties, and this case was 
also one of an ordinary fire. In Dobbins v. Brown 
(119 N. Y. 188, 23 N. E. 537) it did not appear 
whether the accident was caused by the defective 
character of the machinery or by the falling of 


was a case of an ordinary 


stones while the cage was being lowered in the 
shaft. 


o— 


*PROCEDURE. 


N writing on so broad a subject as “ Procedure,” 
| whose ramifications have been countless dur- 
ing its growth, it would be idle for me to attempt, 
within the scope allotted, anything like an ex- 
haustive discussion 


of even a particular division 
a legal author: “‘I shall en- 
deavor to subject in bold, broad style, 
to present rather than minute 
details; to be broadly true rather than nicely accu- 
rate, as one gazing from a summit upon a far- 


thereof. To quote 


treat my 


leading features 


* The thesis awarded first prize at the annual 
commencement of the Albany Law School, May 


20, 1899. 
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reaching landscape loses many fine points and yet 
sees more than he who digs deep in a narrow 
valley.” . 

Adjective law, so-called, has been aptly com- 
pared to the bed of a stream, whose current has 
swept on for centuries, bearing on its surface the 
rights of mankind, the remedies to enforce which 
have varied with the flexibility of the bed; and to 
give a résumé of the history of Procedure is to 
write a review of the law itself, with which it is 
co-eval. For whether one allows his mind to 
ramble back to the time of primeval man or for 
purposes of illustration studies more modern con- 
ditions, he cannot think of the existence of a law 
without the corresponding means by which it was 
enforced. Hence the reason of the maxim, “ Ubi 
jus, ibi remedium.” 

The machinery by which rights have been en- 
forced and duties imposed has varied with the 
manners of the times in which its wheels were set 
in motion, and according to the social conditions 
of the people among whom it ground out justice. 

Law, whether it be the simple dictum of the 
Jews, administered .by the wisdom of Solomon, 
or the more subtle and perfected jurisprudence of 
the Romans, as set forth in the Code of Justinian, 
is in its essence the concrete expression of an 
undefined moral conception. So Procedure dur- 
ing the progress of time, whether we study it as 
applied by the kings themselves, when they saw 
fit to deal out justice in person to the people, or 
in its more modern dress, as exemplified in the 
various courts of this century, is essentially in its 
fundamental aims and purposes the same. 

Every nation since remotest times, in its mode 
of administering the law, would furnish instructive 
and interesting examples. A system so discre- 
tionary as that by which the great Solomon ar- 
rived at the truth in settling the contention of the 
two women as to the maternity of the babe, ap- 
peals to us on account of its simplicity. The pic- 
ture of imperial Cesar, surrounded by venerable 
men as he sits in the Roman senate listening to 
the petitions of the people, inspires us with the 
dignity of the law. If comparative jurisprudence 
were the topic under consideration, I would find 
it necessary to go more into detail concerning the 
administration of justice by the ancients. The 
limits of my field, however, compel me to confine 
my subject for the purposes of comparison to the 
common law of England. 

From the standpoint of priority it will be neces- 
sary for me to first treat of the laws and courts 
of Saxon England. 

Although the Romans under the early Czsars 
had invaded England four hundred years prior to 
the Teutonic descent upon the island, and it is 
likely that these same Romans made their influ- 
ence felt in the way of law and order among the 
more ignorant Britons, still the invasion of the 
Saxons was so complete, the results so radical and 





the effect so exterminating as to leave but very 
few oi the native Britons who could in any meas- 
ure make their influence felt in preserving their 
own rude rules of justice as modified by Roman 
jurisprudence. So complete was the invasion of 
the Saxons that the original British life, as re- 
flected in their manners, customs and laws, was 
torn up by the roots, and in its place the tendrils 
of the Teutonic graft were firmly imbedded. It 
may therefore be said that there was no Roman 
law in England at the time of the Norman con- 
quest. 

In considering the laws of Saxon England, it 
may truly be said, faint as the traces are, that 
these rude, simple and drastic rules of conduct, 
framed and developed by a primitive and to some 
degree a barbarous people, were the foundation 
stones upon which was reared the strong and 
imposing structure known to history as the com- 
mon law. True it is that the superstructure has 
been renovated, remodeled and in some parts en- 
tirely changed, but it cannot be authoritatively 
said that the legal foundation laid by the early 
Saxon has not well sustained the superimposed 
institutions of the Norman, highly colored by the 
subtle refinements of the Roman ecclesiasts who 
accompanied him. It is no dream of the mere 
antiquarian to assert that the counterpart of many 
of our forms and courts of this day can be found 
in those of the Saxon who lived centuries since 
in ‘“ Merrie England.” 

What is true of any colonial movement of to- 
day was equally true of the Teutonic colonizers of 
England. They were confronted by the struggle 
for actual existence in their new-found home, and 
very little time was afforded them in which they 
might build up a finished system of law. The 
stern necessity, however, of some form of govern- 
ment and the regulation of their internal affairs, 
tribe with tribe, neighbor with neighbor, appealed 
to them. The same hardihood and common sense 
which is reflected in the means by which they sub- 
dued the island and turned a wilderness into a 
country of peace and industry, is likewise appar- 
ent in the rules of conduct by which they saw best 
to regulate the affairs of the State and the rela- 
tions of the people. Subtlety gave way to rugged- 
ness, and a common honesty of purpose prevented 
any encroachments of refined absurdities which we 
find creeping into English law during the later 
period of the Plantagenets. 

The forces which combined to produce the 
Anglo-Saxon court may be summed up under two 
heads. Firstly, the church, with its centralizing 
and governing power; secondly, by the growth of 
the kingly power as shown by the gradual elimina- 
tion of the different petty kingdoms and the 
eventual unification under one king. 

The administrative system of the Saxons was 
largely divided between the following courts: 

The Witangemote, which is the protatype of the 
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present English parliament. This court in its 
judicial capacity heard appeals irom the lower 
courts in all matters, civil and criminal, and it 
undoubtedly had an original jurisdiction which 
extended to all torms of litigation. This court 
was originally a popular assembly, but at a later 
period it appears to have been restricted, to the 
leading men of the kingdom. 

Next in order of superiority came the Shire 
couri, were carried into effect 
by the reeve of the shire, who corresponds to our 
modern sheriff, as does the Shire court in many 
respects to our county court. This court was 
attended by the leading men oi the shire and by 
the reeve and iour men of every township. These 
altogether constituted the court, and originally 
were judges, until at a later period their power 


whose decisions 


as to law and to a committee of twelve as to facts. 
In this committee of twelve we discern the proto- 
type or original germ oi our trial by jury. 

The third division of the Saxon courts is known 
as the Hundred Moot, held in every district or 
wapentake of the county. It had jurisdiction over 
all matters, civil and criminal, arising within its 
limits. From this court an appeal lay to the Shire 
without the consent of which no resort 
could be had to the Witangemote or 
court of appeal. 

The Hundred Court, in point of age the oldest 
known to the common law, corresponding to the 
Mallus of the Franks and the Centeni oi the Ger- 
mans, was attended by all the thegns of the 
hundred, together with the reeve and four men 
irom each township, who made up the judges. 
Gradually, however, their duties were deputed to 
a standing committee of twelve, and here, as in 
the evolution of the Shire Court, we find another 
precedent for trial by jury. 

These courts above described were the prin- 
cipal courts of the people who settled England 
prior to the Norman conquest. From their 
position it can readily be seen that they were 
popular; and though their structure they 
betray no great degree of perfection from the 
viewpoint of modern jurisprudence, they undoubt- 
edly were suited to the needs of a simple, homely 
people, who had no conception of a higher law 
than as expressed in the superstitious fear of an 
avenging Deity, and no regard for moral restraint 
other than that embraced in the strong arm of 
their rugged law. 

The Saxons had four forms of trial in which is 
reflected the crude and, what seems at the present 
day, absurd method of arriving at the truth of the 
issues involved. They were as follows: Trial by 
ordeal, by compurgation, by secta and by char- 
ters. No substantial traces of any of these forms 
of trial now remain, with the exception of certain 
forms of trial by compurgation, which tradition 
has handed down in the form of 


court, 


highest 


com- 


from 


corroborative 








testimony. It was not till long after the Saxon 
period, in fact, as late as the Plantagenets, that 
anything like our present trial by jury oi peers 
began to crystallize. 

This form oi primitive procedure, as I before 
intimated, continued down to the time oi William 
the Norman, who, not satisfied with the conquest 
of England, also endeavored to impose upon the 
subjugated people laws offensive to their traditions 
and repugnant to their sense of personal ireedom. 
The curiew is a well-known instance of some of 
the strange customs forced upon a people whose 
greatest love was liberty. 

At this stage of legal history there enters that 
gaily caparisoned and autocratic creature oi the 
Normans, decorated with furbelows of primogen- 


iture, entail, scutage and seargenty —the tyran- 
was generally deputed to a president of the court | 


nical hydra — known in the Feudal 
This attributes were 
injected into the courts of England in large and 
copious quantities, soon came to give a trend and 
color to the procedure which had been in vogue 
up to that time. Side by side with the new rules 
of polity came the novel forms of the courts. 
New principles are propogated. The king is the 
iountain oi justice, and whatever may be pleasing 
to his majesty must be the law. The language of 
the Norman-French. The 
conqueror has seen fit to add more pomp and 
display to the administration of justice; but to the 
unfortunate Saxon, schooled to a simpler method, 


history as 


system. system, whose 


courts becomes the 


it seems a sorry burlesque. 

The whole life of the people changed with the 
advent of William, not only as expressed in their 
manners and mode of life, but as well irom the 
legal aspect. The extermination of the old, the 
imposition of the new, was essentially completed. 

The king as the source of justice traveled up 
and down through the length and breadth of the 
vanquished island, and whatsoever litigants were 
fortunate enough to possess the means, followed 
in his wake, in order to have their rights ad- 
justed. I can well imagine that the early Norman 
kings (if I may be allowed the humorous com- 
parison), in their assumption of the knowledge of 
the law, were not, at least, in their judicial capa- 
city, much unlike the modern justice of the peace, 
whose remedial powers are ambulatory, and whose 
ideas of justice are in the inverse ratio of his 
mundane experiences, the law laid down in the 
books to the contrary notwithstanding. 

The king’s conscience back in those days, when 
man smote man on the slightest provocation, was 
considerable of a factor in the make-up of the 
unwritten Consequently, in order that his 
majesty might have more time in which to chase 
the sportive deer through his ancestral forests, a 
new potentate substitute for conscientious 
purposes —-is introduced to the legal disputants. 
This new figure of the dramatis persone is none 
other than the chancellor, who in early times was 


law. 


—a 
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necessarily an ecclesiast. Ordinarily he was the 
confessor oi his royal highness; and thus by force 
of circumstance the keeper of the king’s private 
conscience by a natural deduction became the 
reservoir in which also rested the conscience of 
the people. Thereby, as the scholiasts tell us, it 
jollowed as a logical conclusion that the chan- 
cellor should dispense equity —the higher law — 
to any aggrieved, by virtue of the king’s proxy. 

This equitable device was undoubtedly bor- 
rowed from the Romans, and from this period on 
to the present century we find the law of Rome 
lending its influence to the chancery side of the 
law of England. 

To brietly summarize the different courts of 
England as introduced and developed by the Nor- 
man kings, I may start from the great original 
court of the Normans — the Curia Regis. From 
this body, which was composed of the barons and 
mesne lords, undoubtedly sprung all the superior 
courts which existed in England as late as 1873. 
The House of Lords came from it, considered as 
tlie magnum concilium or commune concilium regni. 
The Privy Council came from it, considered as the 
concilium ordinarium or select council. The Ex- 
chequer, the Common Pleas and the King’s Bench 
all grew from the judicial side of this ancient 
conception. 

The Court of Chancery alone, which, as I have 
already shown, was of Roman origin, is not di- 
rectly attributable to the Curia Regis. 

Among some of the changes which flowed from 
the pouring into England of a new people may be 
cited the following: The folkland became the 
terra regis. The king became the source of all 


jurisdiction, and consequent thereon came the rise | 


of the king’s courts and the limitation of the juris- 
diction of the shire 
introduction of the king’s writs. 
tem was divided by separating the civil from the 
spiritual courts. 
were not to be seen in the semi-inferior courts. 
Because of the fact that the officers of the new 
government were principally ecclesiasts we notice 
the influence of the canon law upon the early 
English law of this period. 

From a consideration of these changes it must 
not be inferred that all the old Saxon forms had 
been entirely eliminated. The inferior courts of 
the Shire and Hundred Moot were still retained, 
and the practice in these tribunals was based on 
Saxon models. 

The procedure in the king’s courts, on the other 
hand, was in striking contrast to that holding 
forth in the Shire courts. The establishment of 
the former tribunals led to a system of procedure 
which differed altogether from that of the Saxon, 
and was greatly assisted by the settled forms of 
the king’s writs. 

New methods of trial were introduced, brought 
over by the Conqueror as part of the customs of 





courts, together with the | 
The judicial sys- 


Thereafter the bishop and priest | 





his native country; witness the Wager of Battle, 
which * mirabile dictu’’ was sprung upon an un- 
suspecting English bench as late as 1813. Equally 
new was the trial by Grand Assize, which owed its 
existence to the inventive genius and powers vi 
adaptation of the clerical lawyers. 

As already pointed out, the tendency of this 
new court system was to centralize power and the 
administration of justice in the hands of the king. 
How complete the effect of this tendency was 
can be well inferred when we remember that less 
than three hundred years after its initiation, upon 
the historic field of Runnymede, an indignant and 
oppressed Commons, gathered together in martial 
array, were driven in sheer deiense of their in 
alienable rights to imsert in the great charter a 
demand for remedial justice. 

A history of the English law from Magna Charta 
to the statutes of Charles Il —a king whose reign 
is known as the era of good laws and bad govern- 
ment —is the tracing of the natural and logical 
development of the courts and writs set in motion 
by the first William and the Norman kings imme- 
diately succeeding him. For centuries, so long as 
ignorance prevailed among the rank and file oi 
the English people, and learning was the secret oi 
a few, this highly conventional, hair-splitting, stiff 
and formal legal system of procedure, the hand- 
maiden of an equally stilted political creation — 
Feudalism — remained a continual reminder to the 
nation that the substance of law had departed, 
leaving only the shadow behind. 

A study of English history betrays the fact, 
however, that there were those in England who, 
from time to time, realized that the law in vogue 
was not everything it professed to be. Among 
these few may be mentioned Edward I, sometimes 
called the English Justinian, who, by a few well- 
known statutes, such as Mortmain, De Donis Con- 
ditionalibus, and by his limitation of the power of 
the ecclesiastical courts and of the courts both 


| superior and inferior, together with ‘the settling 


of the forms of writs and pleadings, endeavored to 


| rescue the trend of English practice from its hol- 


low course and breathe life into the 
frame. 

By the statute of Westminster II he provided 
for the framing of new writs whenever no existing 
writ was found in a case which fell under a recog- 
nized right, and required a remedy like one al- 
ready existing, “lest it happen that the court of 
our lord the king be long deficient in doing jus- 
tice to the suitors.” And but for the illiberality of 
the century this statute might have 
been the Magna Charta of a new pleading. Ed- 
ward’s efforts, although they had a_ salutary 
effect on the purely substantive side of English 
jurisprudence, can hardly be said to have left any 
lasting impression on the adjective side of the law, 
except that it may be stated in passing that they 


tended strongly to rob from a pussilanimous judi- 


decaying 


following 
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ciary the little independence of judgment that 


centuries of obsequious adulation had left. Amend- 
ments, of course, which, owing to the extreme 
technicality of the practice of that day, were more 
liberally allowed than code pleaders will admit, 
were subsequent to the reign of Edward I granted 
with the greatest reluctance on the part of judges 
who were held to strict account by the king. 

And so the course of English procedure dragged 
on, its sluggishness relieved here and there by a 
fugitive attempt of some reformer, whose efforts 
were dissipated upon an unresponding people or 
the ardor of his enthusiasm cooled by a “ star 
chamber ” judgment. 

It cannot be denied that during all those cen- 
turies from John to Charles II great changes had 
taken place in the evolution of legal rights as re- 
flected in the onward march of English liberty. 
The progress was marked and material. But this 
cannot be said of the machinery by which those 
rights were ascertained and enforced. It appeared 
as though the profession, the judiciary and the 
people had been committed to the old common- 
law writs by some inexorable law. The bench was 
hypnotized by a holy reverence of the maxim, 
The bar 
was enamored of its professional traditions, the 


“ What never was, ought never to be.” 


people lulled to sleep by the specious argument of 
conservatism. 

Perhaps this apparent indifference to so im- 
portant an institution can be accounted for in the 
fact that the energies of the English people were 
taxed with other and for the time more crucial 
problems, and that an all-seeing Providence had 
foreordained that the battle for a reasonable form 
of procedure should come only aiter the rights to 
which it was to be applied were firmly ingrafted in 
the law of the land. The age of the Renaissance, 
with its intellectual awakening, and the Reforma- 
tion, pregnant with religious revolution, came and 
passed on, leaving in their wake unmistakable 
signs of a change that was to come in the admin- 
istration of justice. The Cavalier and the Round- 
head dampened the soil of England with their 
blood, and they, too, in turn, left their impress 
upon the page of legal history. But after all the 
changes that were wrought were confined exclu- 
sively to rights, and corresponding remedies were 
left untouched by the magic wand of reform. 

England during the seventeenth century wit- 
nessed effort on the part of Oliver 
Cromwell, shortly after his accession to the com- 
mand of affairs, to bring about a change in the 
courts as then constituted. In the days of the 
Commonwealth ancient institutions had received a 


one virile 


blow, new ideas were uppermost, new manners in 
vogue; in short, the times were ripe for a reform. 
At last the dawn of a new era appeared to break 
in on the bench and bar. Cromwell himself was 
eager to bring about a change, and the found in 


parliament his willing instrument. A commission 





was appointed “to take into consideration what 
inconveniences there are in the law, and how the 
mischiefs that grow from delays, the changeable- 
ness and the irregularities in law proceedings may 
be prevented, and the speediest way to reform the 
same.’ Many reformatory acts were drafted and 
a general code of laws compiled. The separate 
existence of chancery was threatened, for the little 
parliament, finding in the administration of the 
law “ grievances greater than could be born, find- 
ing, for one thing, twenty-three thousand causes 
from five and thirty years’ continuance lying un- 
determined in Chancery, was of the opinion that 
some court ought to be contrived which would 
actually determine these and like causes, and that 
on the whole Chancery would be better for the 
abolition.” 

Against this liberal movement, as in the past, 
we find the lawyers arrayed as a unit; and largely 
because of this opposition it failed. *‘* These sons 
of Zeruiah,” said Cromwell, ‘are yet too strong 
for us; and we cannot mention the reformation of 
the law but they presently cry out we design to 
destroy propriety.” 

A generation later, so attenuated and spun out 
had pleadings become as to provoke in the distin- 
guished jurist, Sir Mathew Hale, the criticism that 
the practice of his day was involved “in all that 
perplexity could suggest or prolixity supply.” 
This keen judge pointed out that the true nature 
and design of pleading was only to render a fact 
plain and intelligible, and to bring the matter to a 
judgment with convenient certainty, not to create 
a piece of nicety and curiosity. 

Not long after Hale, in the year 1769, the Com- 
mentaries of Blackstone were published, and in 
order to properly estimate their influence upon the 
English mind we must remember that this was the 
first work that ever set forth with literary skill and 
in attractive dress the system of the English law. 
The Commentaries were received not only by the 
profession, but became a source of recreative study 
to the polished English gentleman of that day, at 
least to those who claimed any pretensions to 
general scholastic culture. From these facts it 
can readily be seen that whatever was laid down 
as the law in this werk received a larger field for 
the doctrines enunciated than had any similar 
work before published. 

Now then, it must be remembered that all the 
influence which the Commentaries could com- 
mand were bent to train the English mind in its 
veneration of the past. The learned commentator, 
an excellent representative of the legal mind of 
his day, exhibited a degree of conservatism which 
regarded established law as an immutable principle 
of justice; and he had expressed the spirit of the 
times more lucidly and with greater elegance than 
it had ever before been expressed. 

But hardly had the plaudits of an appreciative 
audience died away when the rumble and roar of a 
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dissenting voice, ever increasing in pitch, was 
heard. The voice belonged to one of the most 
striking, dramatic and effective characters that has 
yet appeared in the annals of legal history. It 


was the voice of Jeremy Bentham. No sketch of | 
procedure can be complete without some mention | 


of this great mind, which lived before its time. 
While William Blackstone held the chair of the 
Vinerian professorship of law at Oxford, it hap- 
pened that Jeremy Bentham became enrolled as a 
pupil at the university, and drank in all that the 
great preceptor had to teach. Bentham, how- 
ever, had views of his own, which he could not 
reconcile with that which Blackstone pronounced 
ex cathedra, and though comparatively a young 
man he did not let many years elapse after the 
publication of the Commentaries ‘before he 
launched upon the unreceptive public his protest 
against a blind adherence to the crystallized mis- 
takes of the past, in the shape of his first great 
book, entitled “A Fragment on Government.” 
This was in the year 1776, the same year in Eng- 
land that gave them Adam Smith’s * Wealth of 


Nations,” and on this side of the water “ The | — ; 
| three commissioners, whose duty it should be “to 


Declaration of Independence.” As _ iconoclasts, 
Bentham, Smith and Jefferson make no mean tri- 
umvirate. 

In the above work of Bentham’s the English 
public were invited to break loose * from the tram- 
mels of authority and ancestor worship on the 
field of law.” 
tireless champion of reform continued his unen- 
couraged efforts, gathering gradually under his 


banners a devoted band of thinkers, until in 1832 | 


the cold hand of death was laid upon his weary 
brow and the curtain fell upon an eventful life, 
one spent in the attainment of an ideal, whose 
realization was reserved to succeeding generations. 
In reviewing the life of this noble reformer the 
impartial scribe must credit him with a devotion 
to principle which has rarely been exhibited be- 


fore, and an appreciative posterity may justly cast | 


chaplets of praise upon his memory. 

From a study of Bentham’s works it can be 
seen that his pen was a. trenchant and facile one, 
combining the polish and irony of the literary age 
in which he flourished. His mind was rich with 
learning and possessed of a logic as profound as 
it was incisive. 

Shortly before Bentham’s death parliament ap- 
pointed a series of commissions to inquire into 
the law of procedure and other subjects, and re- 
port such changes as should be enacted. These 
commissioners, although many radical suggestions 
were heard by them, in their report to parliament 
recommended a compromise, which found its chief 
expression in the Hilary Rules of 1834. 

Through this lame and unhappy compromise 
between the conservatism of five centuriés and 
the demand of modern criticism the real reform 





| Arphaxed Loomis, 





of common-law procedure in England was post- 
poned for forty years. 

In order to find at this period any real approx- 
imation to the ideals of reform, it is necessary for 
the student to study the legal conditions which 
were presenting themselves to thinking minds in 
America. Barring the isolated instance of the 
Louisiana code, drafted by Edward Livingston in 
1805, under peculiar political circumstances favor- 
able to such an experiment, no real agitation of 
reforming the method of practice had made itself 
felt throughout the States much before the year 
1827. Subsequent to that period criticism of the 
old system became rife, and by natural selection 
the mantle of Bentham fell upon the shoulders of 
the young American pioneer in 
David Dudley Field. 

It was largely through his efforts that the new 
movement in New York State resolved itself into 
a constitutional edict abolishing the Court of 
Chancery, and by this new Constitution of 1846 a 
court having general jurisdiction in law and equity 
was created, and it was required that the next 
legislature should provide for the appointment of 


legal reform, 


revise, reform, simplify and abridge the rules and 
practice, pleadings, forms and proceedings of the 
courts of record of this State, and to report 
thereon to the legislature.” 

The legislature, in accordance with the above 


F ; | requirement of the Constitution, appointed a com 
For fifty-six years thereafter the | ‘4 : od 


mission, which eventually was made up oi 
David Graham and David 
Dudley Field, instructing them “to provide for 
the abolition of the present forms of actions and 
pleadings in cases at common law; for a uniform 
course of proceedings in all cases, whether oi 
legal or equitable cognizance, and for the abandon- 
ment of all Latin and other foreign tongues, so far 
as the same shall by them be deemed practicable, 
and of any form and proceeding not necessary to 
ascertain or preserve the rights of the parties.” 

As may be imagined, such an unparalleled and 
radical departure from the old paths along which 


the profession had traveled for centuries was met 


| by violent opposition on the part of many lawyers 


and in their number were some of the most emi 
nent of the State. 

A great and venerable system whose branches 
had overshadowed the land was to be dug up. 
and branch, and supplanted in 
and untried creation of a few reformers. In 
order to give an adequate impression of just what 


root a day by a 


new 


was the basis and cause of this opposition, I wil! 
quote Mr. Field himself, who in the Juridical Re- 
view writes: “ Whenever any considerable ameli- 
oration has been obtained, either in the form or 
in the substance of the law, in procedure or in 
doctrine, it has come from a minority of lawyers 
supported by the voices of laymen. 
plain of this. 


I do not com 
It is the nature of the profession. 
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The lawyer becomes wedded to old things by the 
course of his daily avocations. He reposes upon 
the past. He is concerned with what is, not with 
what should be. The rights he defends are old 
rights, grounded, it may be, in the ages that have 
gone before him. Nor is this conservative ten- 
dency altogether to be regretted. Rooted in the 
past, and covered with the branches of many 
generations, the legal profession may be said to 
stand like the oak as a barrier and shelter in many 
an angry storm, though it may at the same time 
dwarf the growth beneath. With its innumerable 
traditions and sentiments of honor, it is one of 
the strong counteracting forces of civilization, and 
we should hold fast to it, with all its good and in 
spite of its evil, though we may have occasion to 
combat and overcome its resistance to reforms as 
oiten as new wants and altered circumstances 
make them necessary.” 

As a broad classification, the historic periods of 
reform may be divided into that of legal fictions, 
which was supplemental to the common law when 
that body of rules was found inadequate to relieve 
actual existing conditions; the period of equity, 
which was added to the legal system when it be- 
came apparent that even legal fictions had reached 
the end of their legitimate application, and lastly, 
the period of legislative reform, which at this 
point in the treatise is now being considered. 

Far-fetched as it may seem, this epoch of law 
relorm had to some extent a historic precedent 
in the ancient Hebrew jurisprudence. At the time 
of Christ the Hebraic law had reached a stage in 
its native growth where the clamor for reform by 
equity was well-nigh irresistible, and was certain 
to break out somewhere along lines of least resist- 
ance. Technicalities and legal fictions had like- 
wise in that early day become exhausted, and it 
was the rigidity of the law at that time which 
inspired Jesus of Nazareth to comment upon and 
unsparingly attack a system which presumed to 
render justice, of which, in its composition, it was 
incapable. 

The Scribes and Pharisees of his day cried out 
against the simple word of this new prophet. His 
doctrine of justice and equity, because it did not 
conform to the books, was denounced as apro- 
cryphal and fallacious. But to their protest the 
great reformer only replied: “I come not to de- 
stroy, but to fulfil.” 

So in the historic year of 1846 the time had 
come when the traditions of the law that had been 
handed down from father to son as infallible, and 
had always been since the memory of man, run- 
neth not to the contrary, were received not with 
the same presumption as in the past. The pruning 
hook of reform in the uncompromising hand of 
Field lopped off not merely the fantastic and un- 
yielding head of the fungus, but with an indis- 
crimination born of decision cut away even the 
roots. By this sweeping figure I do not mean 





that the principles upon which the old system had 
rested were lost sight of, but only that the weeds 
in the shape of meaningless fictions were cleared 
away in order that those principles might see the 
light of day and exert their beneficial influence 
upon modern, social and economic conditions. 
The principles of law are eternal; it is only in their 
application that we notice a change. 

Concerning this new period of procedure, I 
have the authority of an eminent scholar of this 
country when I say that legislation becomes pre- 
dominant when the good, old-fashioned, pious and 
reverent conservatism has broken down; when the 
last traces of ancestor worship have disappeared 
and we have learned to despise our ancestors, who 
were, sometimes at least, wiser in their day and 
generation than we are in ours, and when the 
intellectual enlightenment and independence of 
the more thoughtful develop only skepticism and 
irreverence and the loosening of all restraint in 
the lighter minded. A nation needs to be well 
ballasted in religion, morality and neutral sanity 
to stand the strain of such a “sturm und drang” 
period. Ancient Rome had not enough of such 
ballast to weather the storm, and went intoxicated 
with intellectual freedom in her post-classical days, 
but partly by reason of her very intoxication, her 
genius for law, in which all the energies of her 
better nature seem to have centered, blossomed 
out most brilliantly in the codes of latter-day 
Rome. 

That was a stage of legal evolution which An- 
glo-American jurisprudence has not yet reached, 
but towards which it is tending so surely and 
swiftly that the most conservative among us can 
only retard and possibly steer, but cannot stop or 
reverse its course. 

To return to the commission which was ap- 
pointed by the New York legislature in April, 
1847. Nine months later it reported a draft of an 
act in fifteen chapters, containing nearly four 
hundred annotated sections, “to simplify and 
abridge the practice, pleadings and proceedings of 
the court of this State.” The report was con- 
sidered early in March, 1848, and after consider- 
ation was amended in eighty of its three hundred 
and ninety-one sections, and passed before the 
fifteenth of the following month. Thus the first 
real American code went into effect July 1, 1848. 

The adoption so speedily of such an important 
piece of legislation may not strike the average 
student as an adequate consideration of such a 
revolutionary and important measure, but on the 
other hand it must be remembered that any delay 
in the immediate adoption of the code imperiled 
its chances, and what might have been gained by 
mature deliberation was sacrificed in order to 
make certain its passage. 

If the New York code of 1848 had accomplished 
nothing further than the benefits of a new system 
of pleading, stripped of its old common-law ab- 
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surdities, it could still be called a great piece of 
progressive legislation. In any event, it will al- 
ways remain a source of pride to the Empire 
State that, in the future as now, it will be pointed 
out as the mother of code pleading, whose initial 
efforts in that field of jurisprudence encouraged 
eight other American States, so soon after as 1853. 
to throw aside the old system and adopt the new. 

With the spread of reform in America came a 
similar movement soon after across the water, 
where in England the acts of 1852 greatly simpli- 
fied the procedure. The desire for actual change 
once started along positive lines in England never 
abated in its demand till the year 1873 witnessed 
the sweeping reformation of a system which up to 
that time in the legal mind had been considered as 
invulnerable and sacred as the cherished constitu- 
tion. By 36 and 37 Victoria, c. 66, the High 
Court of Chancery of England, the Court of 
Queen's Bench, the Court of Common Pleas at 
Westminster, the Court of Exchequer, the High 
Court of Admiralty, the Court of Probate, the 
Court for Divorce and Matrimonial Causes were 
united and consolidated into one Supreme Court 
of Judicature, thereby causing the two streams of 
law and equity to again unite and flow on in one 
common channel. 

After a careful review of historic causes and 
their effects, I am brought to believe that codifi- 
cation has taken its place in the law of English- 
speaking people as a permanent factor of its 
development. The trend of professional opinion 
would seem to indicate continuance along code 
lines in the effort to express in statutory form, 
with artistic symmetry, the entire body of the law. 
Whether wisely or unwisely, I hesitate to say, be- 
cause of a lack of experience in actual practice. 
However, this much I will make bold to say, that 
it seems to me there was much in the precision 
and certainty of the old procedure which the prac- 
titioner of to-day might with profit apply in his 
pleadings under the new, and I may add that in 
my judgment so long as written pleadings remain, 
the skilled and able masters of the art will be 
those who can bring to bear upon the liberality of 
the new system the spirit of exactness and self- 
restraint which flows from the old. 

In concluding I will state that I have heard 
many ideas of codification advanced, each pre- 
sumably, in the mind of its sponsor, the open 
sesame to a perfect code. To all I have given 
respectful attention, only to arrive at the conclu- 
sion that we cannot impose by one legislative act 
an ideal system of codification, but will attain the 
highest degree of legal perfection only by experi- 
ence. 

The ideal instrument shall be realized by stages 
of growth and development, increasing in breadth 
and symmetry as it teaches the molders of our 
law what is superficial, what essential. As it has 
been aptly phrased, “let the code be hammered 





and pounded into shape by both friendly and hos- 
tile criticism, tested and improved by experience 
and matured by leisurely growth.” No one can 
claim ideality for any code. To discover the per 
fect code after the first or second experiment js 
among the impossibilities. For as new emergen 
cies arise and new needs appear any instrument of 
human conception will demand repair, amendment, 
enlargement. The Codes of Civil and Criminal 
Procedure have not yet had their final touches. It 
may be sanguinely expected, however, that before 
many generations a uniform American code, dii- 
fering, if need be, in detail, but harmonizing in th 
main, will be adopted by Federal legislation. 
FRANK M. Patterson 


pees 


ALBANY LAW SCHOOL COMMENCEMENT. 

HE forty-eighth commencement of the Albany 

Law School (Law Department of Union Uni 

versity) was held in the common council chamber, 
City Hall, Albany, on the Ist inst., with a large 
and interested attendance of spectators. The exer 
cises were presided over by the Hon. Amasa J 
Parker. Prayer by the chaplain, the Rev. E. G 
Selden, D. D., was followed by the address to the 
graduating class by the Hon. J. Franklin Fort, oi 
New Jersey. The presentation of candidates for 
graduation was made by Dean J. Newton Fiero, 
which was followed by the address and presenta- 
tion of diplomas by the president of Union Uni 
versity, Andrew V. V. Raymond, LL. D. 

The prize awards were arnounced as follows: 

First Prize, Edward Thompson Co.’s “ Ameri- 
can and English Encyclopedia of Law” 
edition), awarded to Frank M. Patterson. 

Second Prize, Amasa J. Parker prize, cash, $50, 
awarded to Miles S. Bouton. 

Third Prize, Fiero’s * Special Actions and Pro 
ceedings,” awarded to Benj. L. Wells. 

Fourth Prize, Matthew Bender prize, * 
can Electrical Cases,” 


(new 


Ameri- 
awarded to Foster Pruyn. 

Fifth Prize, faculty prize, cash, $25, awarded to 
Daniel M. Westfall, Jr. 

More than one-half of the class were college 
graduates. Yale was represented by five men, 
Princeton by one, Harvard by one, Cornell by 
one, Brown by one, and the others claimed Union 
as their alma mater. 

Following is a list of the graduates: F. G 
Anderson, New York; C. S. Andrews, Olean, N 
Y.: B. W. Berry, Malone, N. Y.; M. S. Bouton, 
Jamestown, N. Y.; W. A. Campbell, Schenectady, 
N. Y.; J. E. Carrol, Poughkeepsie, N. Y.: W. A 
Chambers, Watertown, N. Y.; J. C. Cooper. 
Schenectady, N. Y.; J. W. Cornaire, Rochester. 
N. Y.; Geo. H. Engel, ‘Rochester, N. Y.; A. P. 
Fitz-James, Amsterdam, N. Y.; W. P. French. 
Saratoga, N. Y.; A. Getman, Johnstown, N. Y.: 
J. F. Higgins, Albany, N. Y.; A. H. Hitchcock. 
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Jamestown, N. Y.; W. A. Hoffman, Buffalo, N. 
Y.; W. B. Jackman, Syracuse, N. Y.; Geo. E. 
McAllaster, Watertown, N. Y.; Fred. B. McNish. 
Cambridge, N. Y.; Abel Merchant, Jr., Nassau, 
N. Y.; Geo. E. Monteith, Utica, N. Y.; F. M. 
Patterson, Albany, N. Y.; Foster Pruyn, Albany, 
N. Y.; J. H. Rea, Albany, N. Y.; H. Robinson, 
Delmar, N. Y.; R. B. Sanford, Albany, N. Y.; M. 
M. Shoemaker, Saratoga, N. Y; H. W. Showers, 
Syracuse, N. Y.; J. S. Smith, Binghamton, N. Y.; 
M. M. Swan, Ogdensburgh, N. Y.; Edwin C. 
Thorp, Utica, N. Y.; W. E. Van Wert, Albany. 
N. Y.; J. W. Veeder, Schenectady, N. Y.; O. A. 
Walcott, Newburgh, N. Y.; B. L. Wells, Malone. 
N. Y.; D. M. Westfall, Jr., Cambridge, N. Y.; H. 
Whalen, Ballston, N. Y.; F. P. Whicher, Elmira, 
N. Y.; E. C. Whitbeck (President), Rochester, 
N. Y.; L. G. Carpenter, Hudson, N. Y.; W. H. 
Kinnear, Ann Arbor, Mich.; E. A. Lee, Coopers- 
town, N. Y.; E. H. Neary, Binghamton, N. Y.; 
C. H. O'Connor, Delhi, N. Y.; J. W. Olney, Cats- 
kill, N. Y.; J. Sheehan, Troy, N. Y.; C. Dignan, 
Troy, N. Y.; J. Eaton, Fonda, N. Y.; G. W 
Plush, Catskill, N. Y.; A. Spencer, Elmira, N. Y.; 
W. Terry, Waterford, N. Y.; H. S. Kahn, Cohoes, 
N. Y.; Frances A. Van Santford, Albany, N. Y. 


PLEADING AT THE BAR. 


An Appress MADE By A WESTERN LAWYER TO A 
Jury. 


| ERE is a verbatim report of an address said to 
have been made by 


a western lawyer to a 
jury. 

May it please the court: Gentlemen of the jury. 

You sit in that box as the great reservoir of 
Roman liberty, Spartan fame and Grecian poly- 
theism. You are to swing the great flail of justice 
and electricity over this immense community in 
hydraulic majesty and conjugal superfluity. You 
are the great triumphal arch on which evaporates 
the even scales of justice and numerical computa- 
tion. You are to ascend the deep arcana of 
nature and dispose of my client with equiponder- 
ating concatenation in reference to his future 
velocity and reverberating momentum. 

Such is your sedative and stimulating character. 
My client is only a man of domestic eccentricity 
and matrimonial configuration, not permitted as 
you are, gentlemen, to walk in the primeval and 
lowest vales of society, but he has to endure the 
red-hot sun of the universe on the heights of 
nobility and feudal eminence. He has a beautiful 
wife of horticultural propensities that hen-pecks 
the remainder of his days with soothing and be- 
witching verbosity, that makes the nectar of his 
pandemonium as cool as Tartarus. He has a fam- 
ily of domestic children, that gather around the 
fire-place of his peaceful homicide in tumultudi- 
nous consanguinity and cry with screaming and 





rebounding pertinacity for bread, butter and mo- 
lasses. Such is the glowing and overwhelming 
character and defeasance of my client, who stands 
convicted before this court of oyer, terminer and 
lex non scripta by the prosecuting pettifogger of 
this court, who is as much exterior to me as I am 
interior to the judge, and you, gentlemen of the 
jury. 

This Borax of the law here has brought wit- 
nesses into this court, who swear that my client 
stole a firkin of butter. Now I say every one of 
them swore to a lie, and the truth is concentrated 
within them. But if it is so, I justify that act on 
the ground that the butter was necessary for a 
public good, to tune his family into harmonious 
discord. But I take other mountainous and ab- 
squatulated grounds on this trial, and move that a 
squash be laid upon this indictment. 

Now I will prove this by a learned expectoration 
of the principle of the law. Now, butter is made 
of grass, and it is laid down by St. Peter Pinder, 
in his principle of subterraneous law, that grass is 
couchant and levant, which in our obicular tongue 
means that grass is of a mild and free nature; 
consequently my client had a right to grass and 
butter both. 

To prove my second great principle, let facts be 
submitted to a candid world. Now, butter is 
grease, and Greece is a foreign country, situated 
in the emaciated regions of Liberia and California, 
consequently my client cannot be tried in this 
horizon, and is out of the benediction of this court. 
I will now bring forward the ultimatum respon- 
dentia, and cap the great climax of logic by quot- 
ing an inconceivable principle of law, as laid down 
in Latin, by Pothier, Hudibrass, Blackstone, Han- 
nibal and Sangrado. It is thus: “ Haec hoc morus 
multicaulis, amensa at thoro ruta baga centum.” 
Which means in English that ninety-nine men are 
guilty where one is innocent. 

Now it is your duty to convict ninety-nine men 
first; then you come to my client, who is inno- 
cent and acquitted according to law. If these 
great principles shall be duly depreciated in this 
court, then the great north pole of liberty, that 
has stood so many years in pneumatic tallness, 
shading the republican regions of commerce and 
agriculture, will stand the wreck of the Spanish 
inquisition, the pirates of the hyperborean seas, 
and the marauders of the Aurora Bolivar!! But, 
gentlemen of the jury, if you convict my client 
his children will be doomed to pine away in a 
state of hopeless matrimony, and his beautiful wife 
will stand lone and delighted, like a dried up 
mullen stalk in a sheep pasture. (Amen.) 


Legal Rotes. 
Stillman K. Wightman, who has died in his 
ninety-seventh year, was much the oldest practic- 
ing lawyer in New York city, having been engaged 
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in his profession until within a few months. He 
was of Rhode Island birth, a graduate of Yale 
College in the class of 1825, and began the practice 
of law at Middletown, Conn. He was chosen pro- 
bate judge and State attorney. In 1835, 1836 and 
1837 he was elected representative in the general 
assembly. He was speaker in 1838, was elected 
State senator in 1839 and 1840, and in 1842 re- 
turned to the house and was again chosen speaker. 
Two important measures are to the credit of his 
legislative service — the abolishment of imprison- 
ment for debt and the appropriation of the income 
of the United States deposit fund for the public 
schools of the State. Mr. Wightman removed to 
New York city in 1843, when he was 40 years old, 
and his work as lawyer there continued for nearly 
56 years. 


The first decision by the Supreme Court of the 
United States in a case arising under the Bank- 
ruptcy Act of 1898 was announced on May 22. 
The decision was on a question certified from the 
Circuit Court of Appeals for the Fourth Circuit, 
in the case of the George M. West Company v. 
Lea Brothers, and was announced by Mr. Justice 
White. It was to the effect that as a deed of 
general assignment for the benefit of creditors is 
made by the Bankruptcy Act alone sufficient to 
justify an adjudication in involuntary bankruptcy 
against the debtor making such deed, without 
reference to his solvency at the time of the filing of 
his petition, the denial of insolvency by way of 
defense to a petition based upon the making of a 
deed of general assignment is not warranted by 
the Bankruptcy Law. The decision settles an im- 
portant question in the construction of the act. 


Jacob Lang recovered judgment before Justice 
Stiner, in a Municipal Court, in his suit against 
the Metropolitan Street Railway for damages for 
personal injuries. Justice MacLean, in giving 
the opinion of the Appellate Term of the Supreme 
Court, directing a reversal, said: “ A horse facing 
uptown, anda wagon havingatop closed on both 


sides, but open before and behind, were along the | . , : 
| sideration of natural affection, any man able to 


easterly curb on Broadway. Before getting into 
the vehicle, the owner and driver saw a car com- 
ing up, half a block away. It was going very fast, 
said the youth, who was with him, in answer to a 
direct question of the court. It was going at the 
full speed of the cable, the motorman testified. 
With this confronting him, the man entered his 
wagon, and, without further looking, turned about 
to go downtown. When the wagon was turned 
right around, and the horse and first wheel were 
off the track, he saw the car, which struck a 
hinder wheel, overturning the wagon, injuring it 
and its contents, and a finger of the driver. For 
this this action was brought, and the plaintiff re- 
covered judgment to which he was not entitled. 
Instead of showing absence of contributory negli- 
gence on his part, he and his witnesses proved his 





gross carelessness in driving without being watch- 
ful as to the danger he was then almost sure + 
meet. Of himself he said he could not look. [If 
by that he meant that his wagon was so covered 
he could not see about him, that helps him noth- 
ing. Ifa man does not take heed to his way when 
he should, it is of little moment whether it be be- 
cause he does not take the trouble to look, or 
because he beforehand has so surrounded himself 
that he cannot look.” — N. Y. Law Journal. 

The Supreme Court of the United States ad- 
journed for the term on Monday, May 22, 1899 
During the present session a total of 519 cases 
have been disposed of, leaving 302 cases on th 
docket. Chief Justice Fuller and Mr. Justic 
Brewer sailed for Paris on May 31, whither they 
went as members oi the Venezuelan boundary 
arbitration conference. Mr. Justice Harlan is 
scheduled to deliver a course of lectures before 
the Yale Law School in the near ‘future. 


Tallahassee will remain the capital «f Florida. 
A reselui‘on for a constitutional amendment to 
make Jacksonville the capital failed to pass the 
house. The vote was 37 to 30, the affirmative vot 
being eight short of the required two-thirds. A 
resolution for a constitutional convention was also 
rejected. 


A labor law enacted in Texas, to legalize labor 
organizations, provides that such organizations or 
their members may induce, “by peaceable and 
lawful means,” any person to relinquish employ- 
ment. It is specified, however, that these priv- 
ileges shall not extend to any combination formed 
to limit the production or consumption of the 
products of labor. 


A Connecticut court recently awarded only ten 
dollars ($10) damages for the death of a railway 
workman, who was killed by the negligence of the 
railway’s agents. The award is at once an ab- 
surdity and an outrage. It costs more than $10 
to bury a man. The very clothes that this work 
man wore cost more than that. Ignoring all con- 


work for wages is worth more than a paltry ten 
dollars in mere money to those who are dependen: 
upon him. But with a California judge holding 
that the life of a workingman’s child is only rea- 
sonably worth five dollars, and a New Jersey 
jurist ruling that a child’s life is not worth any 
thing, supplemented by the frequent and persistent 
reversals by appellate courts of judgments for the 
plaintiff in personal injury suits, this holding of 
the Connecticut court serves to emphasize the 
corporate conditions with which the bench is 
hedged. — Chicago Law Journal. 


A decision of interest to bicycle riders has just 
been handed down in the Fourth Appellate Divi- 
sion of the New York Supreme Court, in regard 
to the rights of wheelmen on turnpike roads now 
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in existenc-. It appears that there is a turnpike 
about five in‘les long, leading from Rochester to 
the shores >t Lake Ontario. In 1888 the company 
owning the r:ad built a sidepath for bicycle riders, 
and charged hve cents for the round trip. In 1897, 
by arrangement with the League of American 
Wheelmen, ‘the rate was reduced to three cents. 
In 18908 the legislature amended the act under 
which the r ad was built, taking out the clause 
permitting the charge to bicycle riders, but the 
company refised to abide by the law, declaring 
that the legislature had no right to take away the 
rights secured to it under the original act. To 
test the matter, suit was brought against a wheel- 
man who refused to pay toll, and he won in the 
lower courts. On appeal, however, the Appellate 
Division ordered a new trial, declaring that the 
attempt of the legislature to interfere with the 
franchise for the road was an 
power, for if the franchise was 
contract, the effect of the act was to impair it; 
and if it was in the nature of property, the ten- 
dency of the law was to deprive the company of 
its property without due process of law, both of 
which cases would bring the act within constitu- 
tional prphibitions. 


invalid exercise of 
in the nature of a 


English Hotes. 

The Daily News says that the city corporation 
and the chancellor of the exchequer have so far 
adjusted their differences: with regard to the ulti- 
mate disposal of Newgate prison that the grim 
building will now disappear with all possible dis- 
patch. It is rather curious that a doubt as to the 
ownership of the jail should have arisen, but such 
seems to have been the case. The city fathers 
apparently cherished the belief that the prison was 
corporation property, but the chancellor of the 
exchequer had such successful doubts upon the 
point that he will receive from the corporation a 
check for £40,000. It appears that, after the de- 
struction of Old Newgate during the Gordon 
riots, the government of the day deemed it desir- 
able to exercise its powers of supervision with 
regard to the reconstruction of the jail. The re- 
sult was that while the corporation undoubtedly 
rebuilt the prison, the government acquired an 
interest in the construction of the outer wall, the 
dingy front of which has so long been familiar to 
all Londoners. A kind of dual ownership was 
thus established, and for surrendering their pro- 
prietorial interest the government now receives 
the substantial solatium of £40,000. 

The Central Criminal Court, says the Daily 
News, is to be erected upon the area occupied by 
the present Old Bailey courts, at a cost, it has now 
been determined, of £250,000. The corporation 
aims at erecting on the site of the Old Bailey a 
building which shall embody credit not only to 





the city, but to the nation; and to this end the 
president of the Royal Society of British Archi- 
tects has been requested to select six architects of 
special experience to prepare plans. The designs 
of these experts are to be ready for inspection in 
October, and each will receive a fee of two hun- 
dred guineas for his services, the whole of the 
cost, both of plans and of rebuilding, being borne 
by the city. During the time that the Old Bailey 
is closed the sittings of the Central Criminal Court 
will be held at the Clerkenwell Sessions House. 


The gross value of Lord Herschell’s estate has 
been valued at £153,136, the personal estate being 
entered at £149,041. Lord Herschel! appointed as 
executors of his will his brother-in-law,- Capt. 
C. P. W. Kindersley, of Puddleton, Dorset, and 
Mr. Victor A. Williamson, C. M. G. Lord Her- 
schell bequeathed to his wife, Agnes Adela, Lady 
Herschell, daughter of Mr. Edward Leigh Kin- 
dersley, of Clyffe, Dorchester, £1,000, his jewelry, 
plate, pictures and household effects, excepting 
those at Deal Castle, and the income during her 
widowhood of his residuary estate. In the event 
of her remarriage, Lady Herschell’s income is to 
be made up to £1,000 a year for the remainder of 
her life, including the income from her marriage 
settlements. After the death or remarriage of 
Lady Herschell, the testator’s daughters, Agnes 
Freda and Muriel Fanny, while unmarried, are to 
have each an income of £700 a year, and the por- 
tion of each daughter on her marriage is to be 
made up to £14,000. The trustees are authorized 
to apply for the benefit of the testator’s son, Rich- 
ard Farrer, now second Baron Herschell, £400 a 
year, until he attains the age of twenty-two years, 
and then £800 a year until he attains the age of 
twenty-five years, when he is to receive during the 
widowhood of Lady Herschell £3,000 a year. 
Subject to these provisions, Lord Herschell’s 
residuary estate is left in trust for his said son, 
but the trustees are not unduly to vary the invest- 
ments in which his estate was left, and they are 
not to invest upon the security of landed estate in 
Ireland. His successor in the office of captain of 
Deal Castle is to have the option of acquiring a 
piece of land upon which a cottage and stabling 
have been built for £465, the price which they cost 
Lord Herschell, and an adjoining field for £1,000, 
being the price also which it cost him. 


The Law Times thinks Lord Herschell died too 
rich; that no lawyer could enjoy life and save 
£150,000 ($750,000) before reaching sixty-three. 

The attorney-general is urging all Cambridge 
men connected with the law to subscribe to a re- 
quired fund of £12,000 to provide a law school 
worthy of their university. 

The death is just announced of Mr. C. A 
Stewart, barrister-at-law, who was called so long 
ago as 1839, and who had thus seen many changes 
in the legal world in Ireland. When he first 
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started practice in Dublin, Plunket, Kendal Bushe 
and Pennefather were still on the bench, and 
O'Connell, Shiel and Grady were at the bar. Only 
two or three of his contemporaries survive him. 
He retired from practice very many years ago on 
succeeding to some property which a relative had 
left to him. 

Lord Grimthorpe, who is the senior queen's 
counsel, and also the senior bencher of Lincoln's 
Inn, attained his eighty-third birthday on the 12th 
ult., having been born on the r2th of May, 1816. 
He has been a queen’s counsel nearly forty-five 
years, having received his patent on the toth of 
July, 1854. 


—__@—____— 


Hotes of Recent American Decisions. 


Bona Fide Purchaser — Notice — Agency.— One 
who buys land for himself, taking a deed in his 
own name, does not, by selling it to another, eras- 
ing his own name from the deed, and inserting 
the name of the other, become the agent of the 
latter, so as to charge him with notice which he 
had. (Kenney v. Jaynes, [Colo.] 56 Pac. Rep. 
561.) 

Execution — Sheriff's Sale — Estoppel of Own- 
ers. — The silence of the owner of property, after 
a wrongful seizure of it as the property of another, 
where not in any way inducing the seizure or sale 
by the sheriff, or otherwise deceiving him, or done 
with intention to mislead or deceive him, does 
not estop the owner from suing the sheriff for 
the value of the property. (Smith v. Caldwell, 
[Mont.] 56 Pac. Rep. 590.) 

Fraudulent Conveyances — Intent of Purchaser. 
— The fact that the purchaser of an insolvent’s 
stock of merchandise gave a check for the price, 
and after the sale, at the seller’s request, he re- 
frained from informing the seller’s creditors of the 
check until it had been collected, is insufficient to 
show that the purchaser participated in the seller’s 
intention to defraud his creditors. (Keet-Round- 
tree Shoe Co. v. Lisman, [Mo.] 50 S. W. Rep. 
276.) 

Garnishment — Unrecorded Mortgages — Sale 
of Premises. —Defendant, after the execution of a 
mortgage, which was withheld from record, pur- 
chased lumber on credit of plaintiff, who had no 
knowledge of the mortgage. Defendant afterwards 
sold a portion of the mortgaged property, it being 
agreed between the purchaser, mortgagee and 
himself that the amount should be applied to the 
payment of the mortgage debt. Held, that under 
Pub. Acts 1889, Act No. 244, § 35, providing that, 
if any person garnished shall have received or dis- 
posed of any property of the principal debtor 
which is held under a void conveyance, he may be 
adjudged liable as garnishee on account thereof, 
the mortgagee was liable in garnishment, since the 





mortgage was void as to plaintiff. (Baker vy. Park- 
hurst, [Mich.] 78 N. W. Rep. 643.) 

Husband and Wife — Agency — Notice. - 
Where a trustee under a mortgage, with know! 
edge that it had been satisfied, also acts as his 
wife’s agent at the trustee’s sale, and buys in th: 
land for her, she cannot reap the benefit of his 
fraud, and exempt herself from its consequences 
by asserting she had no knowledge of it. (Allen 
v. Garrison, [Tex.] 50 S. W. Rep. 335.) 

Limitations — Infant Heirs. —- Where the 
holder of notes secured by a vendor’s lien died, 
leaving a widow and infant children, and no ad 
ministration was had on his estate, limitations 
commenced to run against the rights of the widow 
and the children to enforce the lien simultaneously, 
because their interest was joint. (Stauffer v. Brit- 
ish & American Mortg. Co., [Miss.] 25 South. 
Rep. 299.) 

Master and Servant — Assumption of Risk. — A 
railroad employe whose duties require him to go 
on the tracks of the company within a city does 
not assume the risk incident to the operation of 
trains within such city in a manner prohibited by 
the ordinances thereof, under Burns’ Rev. St. 1894, 
§ 7083, making a railroad company liable for in- 
juries to employes through the negligence of co- 
employes in,charge of engines or trains. (Pitts- 
burg, C., C. & St. L. Ry. Co. v. Moore, [Ind.] 53 
N. E. Rep. 290.) 

Replevin of Dead Body. — Under How. Ann 
St., § 6856, providing for replevin where “ per 
sonal goods and chattels” have been unlawfully 
taken or detained, and sections 8346 and 8347, 
providing for judgment for defendant, when plain- 
tiff fails in his case, for a return of the property 
or its full value, replevin will not lie to recover the 
body of plaintiff's brother in the hands of an un- 
dertaker, to whom it had been delivered by the 
authorities of a hospital. * (Keyes v. Konkel, 
[Mich.] 78 N. W. Rep. 649.) 

Waters and Water Courses — Diversion. — A 
part of the waters of a spring that fed a stream 
percolated into defendant’s well. The jury found 
that the operation of the well prevented water from 
coming into the stream from springs, excepting 
the surface flow, and diverted the waters of the 
stream to some extent, but did not cause water 
flowing in the channel of the stream to escape. 
Held, that the operation of the well did not cause 
the withdrawal of water after it reached the chan- 
nel of the stream. (Wilson v. Ward, ['Colo.] 56 
Pac. Rep. 573.) 

BOOKS AND PAMPHLETS RECEIVED. 

The Philippine Case. An address delivered be- 
fore the Twentieth Century Club of Brooklyn, by 
Henry Winthrop Hardon, A. M., LL. B., Profes- 
sor of Law at Columbia College. 
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